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Subtject: Soudy 29.120 - Executicn { Exemptions--General Policy)

This memorandum presents several basic policy yvestions regarding
exemptions in general, tracing, and the homesiead exemption as a basis for
discuesion of Chapter 5 (Exemptions){at:ached to Memorandum Ti-17). Attached
to whis memorandum are the exemp.ion provisions of the proposed bankruptcey
act (Exhibit I} and excerpts from = repcrit by the Committee on Debtor and

Creditor of the State Par entlitled Modernization of Statuiory Exemptions,

L2 gtate B.J. 569 (1967)(Exnibit IT).

EXEMPTICON POLICY

General Approach

The aim of the exemption vrovisions should be to strike a satisfactory
balance between the interests of the debtor in supportiing himself and his
family in some degree of comfort, the interests of credizcrs 1n cellecing
judgments, and the interests of debtors, creditors, and lhe Judicial system
in administra .ive efficiency. It is generally *hought that it is the
interests of debtors which is best protected by present (alifornia exemption
provisions. To a large extent, specific exempiions are a result of leobbylng
by special Interest groups (g;g;, credit unions, Insurance, fratermal benefit
societies); others refleet z legislative view of the assets of the typical
debtor [§;§;3 the list of household items in Section 690.1). Tnequities
result wherever certzin iypes of asssets are faveored by exemption laws over
other assets. For example, why shculd ihere te an sbsolute exemption of
proceeds of group life insurance while the exemptlon of private life policies

is limited? Why should the head of the family owning a house get a $20,000
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homesuead exemption whereas = sirilar head of < lousehold who rents nhis house
gets no exempiion? Why should credit union members get & %1, 200 exemption
whereas ihat arount of money in 3 bank sccount is entitled o no exemption?

The staff thinks that the genersl appreach of an exemption statute should
be to allow the debtor ard his family an adequate standsrd of living; the
debtor should not be reduced to renury, he shkould aot be thrown on welfare,
but he should not be able to maintain himself in luxury.

An analysis of existing exemptiorn provisions reveals three major exerption
criteria which way be used alone or in combination ‘o achieve the purpcse of
the exemption statiute:

(1) Type of property. The characterization of the type of property

ranges from the very specific { shotgun, piano, TV, cow, church pew), Through
the general {(tools of trade, personal effects, wearing apparel), to the very
general {personal, real). A statute using the very specific designations has
the virtue of certainty; the debtor, crediior, and the courts khow in most
cases what is exempt and what is not. Farly exemption statutes tended to be
very specific in desigrating the Lype of exempt property. As is readily
apparent, this sert of statute easily becomes obzclete as technology, society,
and personal taste change. In 2ddition, te atiempt a comprehensive exemption
statute listing specifically all types of exempt property is impossible be-
cause of the incredible variety of items of propervy vwhkich would have to he
listed. In special cases, however, this ‘ype of exemption may be justified;
hence, for example, it msy be felt by some zhat church pews or cemetery lots
should be listed as exempt in any statute.

A more zeneral property description mikes a statute more flexible. and

less subject to the vicissitudes of change. Instead of listing items like



television sets and shotgurs, it seems more desirable to describe such items
= b

705.620).  Of course, what is gained in

WM

25 'personal effects” {see draft
flexibility is lost ir ceriainty. Furtkermore, wiere morc generzl categories
of property are used, rumerical limitaticns on the mmker of exempt ilems
cannot be used. For examule, ihe debtor may be allowed one television set,

one radic, and so fortk (as in § 690.1), but it is absurd to provide that
"three perscnal effects” are exempt.

Conseyuently, as prorerty cescriptions tecome more general, they nust be
limited by value or the reasonstle necessity standard.

(2} value. If all debtors are to be treated equslly (taking no account
of their different occupaticns, standard of living, or special needs ), an
exemptior steture based only ugon value is best. Although apparently no states
nave this sert of exemption provision, the staff thinks that the Commission
should consider this alternative. An exemption statute could simply provide
that property of the debtor is exempt to the maximum sggregate smount of
X thousand dollars. The virtue of a 'pure" wvalue stacute iz that i1t would not
discriminate between types of assetz. All debtors would have =he same amount
exempt in whatever forrm desired. This form of exemption cculd te combined
with a procedure where the debtor .elects the property he wants exempl, subject
to court review or, if he fails to select the property, the selection would be
rade by some officer. (Draft § 705.610 applies this sort of procedure to
household goods and tools of trade.)

Value limitations may be imposed cn exemptions provided for specific or
general types of property. (Section 4-503(b) of the proposed bankrupteoy act
contains this feature; see Exhibit I.) This is probably the mos® common type

of exemption. TIi provides the certainty of specific proverty ezempticns, the



flexitbility of general categories, z2nd tie prevention of sbuse afforded b
the value limitation. COfter, however, siatciory value limitations are nol
adjusted for the effect of inflaiion und the rising standard of living and
so tend to became too restrictive. Ideslly, the legislazture can be relied
upon to periodically review value limits; in Ca2liforniz in recent years the
legislatiure bkas several times reised value limits on homesteads, motor
vehicles, =nd mobile homes.

(3} Reasonable necessity test. The necessity standard, whether taken

to mean subsistence or something more, allovs a flexible application of
exernption statutes thet takes into accoun:. the occupation @né peculiar neeas
of the debtor. Iis gremtest drawback is that it is very vague as a standard
by itself and lends itself to ineguiiable application by the courts. Theo-
retically, an exemption siatute might be drafted to provide that the court is
to decide what amount of the debtor's zssets should be exempt. The debtor
couldé be recuired to file a firancizal statementy, and the crediter could offer
evidence to aid the court in its determination.

Usually the reasonable necessiiy standard is zpplied te 2 particular
category of exempt property such as wages, teols of trade, or household goods,
and which alsc may have an absolute value limitation. Where the exemption
is already limited by property type snd meximur value, it may be argued that
it is inefficient to also reguire a determination of reasonsble necessity.

Additional factors. Ik addition to these three primary factors, exemp-

tions mey taxe into account the type of debtor (individual or corporate,
single or supporting dependents) 2nd the type of debt {alimony, support, or
other money judgment). These fzctors should play @ psrt only in exceptional
circumstances. Most exemptions should be fashioned to protect the individual

and his family.



5iaff Recomrendatiorn

The staff believes that the policy of the exemption statutes should be
wo allow the debicr to support hinself (and his family, if any) at ar ade-
quate standard of livine and to coniinue working. I most czses, the exemp-
tion provisions skould not seek to protect specific <¢lasses of assets since
this results in favoring debtors who happen to have such assets. Rather,
varicus specific types and genersl categories of property should be protecied
up Lo & certain maxizum value (vith no reguired showing of need) and, as ir
the proposed bankruptcy act, an exempuion swourt not fully used in one cate-
gory of property could be applied Lo certain other categories.

The following seem to the staff to te che post important general cate-
gories:

(1) Home. Homestead ($10,000 or #20,0007), dawelling compensation,
housetrailer ($15,C007), vessel ($15,0007), or rent allowance ($2,500, $5,0007),
Should the amount of the exempiicn not taken (such 2s where debior's interest
in housetrailer is worth only %7,000) ve upplied to increase limits in other
categories? Should the amount of the exemption ke the same regardless of the
type of housing? Should the amount vary with the number of dependents?

e Personal belongings. Household furnishines. = liances, wearin
3 =5y PP » g

apparel, provisions, fuel, other personal effects up to 2 maximum value of
$1,0C07 $5,000% Hote that the preposed bankrupicy act gives only a $1,000
exemption for this type of properiy, tools of the trade; @nd vehicles slthoush
the excess homestead exemption (45,000 plus $50C per dependent) may be applied.
Should the armount of this exempiion vairy with the nurber of dependents?

{3) Tools of trade. Tools, ejuiprent, books, one vehicle or vessel,

and so forth; necessary in exercise o trzde, business, or profession up to
a maximuz value of §2,5009 ©5,0007 While this exemption will apply only to

those with such tcols, the staff thinks that such 4n exemption is justifiable
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in order to put those depending on such tecls Tor Lheir livelihaod in 2 posi-
tion eyval to that cf the wage-essarner without tools. This exemption should
not be transferable to other iypes of exemptions nor shculd other exerption
amounts increase this one.

L

(4} Transportation. One motor vehicle (5007 51,0007 equity) or public

transportation allowance {31007, $500%7). This exempiion should not be 4rans-
ferable nor should other exempltion amcunts increase this one.

(5) Paid money. Paid earnings {including retirement =nd pension)
deposit accounts, inmate funds up to $2,5007 35,0007 pius additional amounts
essential for support of debtor and family. Should +his exemption be trans-
ferable? Should other exemption excesses increase this exempticn?

(6) Unpaild money. Unpaid wages, retirement, pension, erdowment, and

annuity in amount allowable under wage garnishment provisions.

(7) Health, dissbility, unemployment, and disability tenefits. Exerpt

ta full amount from whatever source. (See Meworendum Th-23.} Should some
provision be made to prevent abuse such as a reasonableness standzrd? Should
ihe exemption be inapplicatle against doctors, Lospitals, and drug and eguip-
ment suppliers who have & claim arising ou® of the debtor's condition for
which he collects the benefits, with any additional amounts of benefits exempt
on the same basis 2g paid earnings?

(8) Life insurance. See Memorandum Ti-23.

(9) Aid. Aid znd other welfare payments snculd be completely exempt.

Should the following specific types of property be exempt In addition?
(1) vorks of art by or of %he debtor or his Tamily.

(2) Prosthetic and orthopedic appliances.

(3) Cemeiery lots. By size or value? Should this exemption ke trans-

ferable?



(4) Church pews.
Provisions exerphting retirement system property, vacaetion credits,
merchandise on & vessel, and so forth, should be retsined since they are

-

designed to deal with specific problens.

TRACTHG

Two tracing problems need <o o2 considered: The tracing of exempt funds
which gre comingled with other swempt or nonexerpt furds, and the tracing of
exempt property throuszh & change of form.

The Commission has nreviously considered the first problem in connection
with the exemption of paid esrnings. The problem was finally avoided by pro-
viding an exempticn of paid esrnings in an amount essential for the support of
the debtor and his family. However, the problem returns in cases where exempt
funds such as insurcnce paymenis, dwelling compensation, and aid are deposlted
by the dektor in a deposit sccount. I the total amount of the money in the
account and the exempt amount deposited is less than the deposit account
exemption, there is no problem. Bui, if the total amount is more than the
deposit account exempiion, problems arise. For example, if the debtor has a
$2,000 bank zccount {assume thst 4,000 is the totzl allowable deposit account
exemption) and then deposits $15,00C from 1ife insurance proceeds, $1C,000 of
which 18 exempt and, if no other witndrawals or additions are made, clearly
$5,C00 may be reached by the judsment creditor. But, whet happens if the
debtor spends $1,000 of the $17,000 bank account before levy? Did the debtor
spend 51,000 of the $2,000, of the exempt 310,000, or of the nonexempt $5,0007

Under the ruling in California U.S. Bond & Mort. Corp. v. Grodzins, 139 Cal.

App. 240, 34% P.2a 193 (1934), the debtor would ke held to have spent part of

his exetpt money on the greounds that otherwise the debtor could defeat the
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purpose of limited exemplions. Ia Towa, tke rule is that nonexempt money his
been vsed in such ceses since the debtor has ne duty to establish his exemp-
tions unlil the crediter levies on his rroperiy. An alterrnsative rule would

be to apportion ihe expenditure beiween the exempt and nonexempt funds by some
formula. A first-in, iirst-oul rule would find that the expenditures came
from the exempt $2,0C0 furd. The question would ther be whether the deposit
account exempilen may ithen be revlenished by the ronsxempt portion of the
insurance proceeds, lesving §4,C00 total nonexempu funds in & 316,000 account.

The staff thinks that the deblor zhould be able to tuke full benefit of
the exemptions zllowed by statute al .he time he makes & claim of exempticn.
Hence, the Iowa rule would be followes bhefore levy, and the nonexempt fund.
would be reduced to $k,CCO.

This raises another problem which may be simply illustrated with a fully
exXempt deposit account. Vhen levied upon, the dektor successfully claims the
full exemption. He later spends helf of it and then replenishes 114, The
creditor levies on the accourt agzin. Should the Tull exemption apply each
tire levy is made regardless of the interval bhetween levies and regardless of
the source of the funds? The staff thinks that the answer should be yes where
4 depogit account exempiion orly is invelved. However, to apply the sare
policy where Insurance proceeds zre deposited in the same zcecount would allow
the debtor in effect to increase his deposit azccounl exemption to the amount
of the exempt insurance plus the devposit account exempoion as long as the total
amount of the account 4id not dip below the awoun® of Lhe exempt lnsurance
proceeds. The debtor could save everyone a lot of trouble if ne would deposit
the exempt insurance proceeds in 2 separate account to which no additions

were made; the princirval funds in such 4rn account would remsin exempt until



exhausted. BPBut, where only one account is maintiined, the first-in, first-out
rule should apply after levy; before levy, the Towa rule should apply. In
order to prevent 4 debtor from claiming that insurance funds from 25 years
before s5till reside in his account (comething which would be difficult for
him to prove anyway), perhaps 3 itracing cut-off period such as one year prior
to levy should be provided.

It was assumed in the above discussion that the check from the insurance
company could be deposited in the wank withou: destroying its exempt character.
This is a Llhreshold aspect of the second problem indiczted at the outset: The
tracing of exempt property through a change in form. Except in the case of
property exempt under the wage zarnishment recommendstion, the staff thinks
that property such as insurance proceeds, dwelling ccmpensation, workmen's
compensation, unemployment benefits, health and disztility insurance proceeds,
and 2id should retzin their exempt status when deposited ir 2z deposit account.
However, Uracing becomes much too complex where 1t ig provided that gocds or
real property purchased with exemp: funds is exempt. (Apparently, only Towa
followed this view.)} Therefore, the staff thinks that property purchased with
exempt funds should te exexpt only where an exemption is allowable for such

property.

HOMESTEAD EXEMPTION

Before attempling a revision of the homestead exemption, the staff would
like some guidance on several peolicy issues. (A copy of the homestead pro-
visions is attached =s Exhibit TII.}

In Californis, a homestead not exceeding $20,000 in value over liens and
encunkrances may be selected by any head of a family or by =ny perscn 65 years

old, and a homestead not exceeding #10,000 in value over liens and enrcumbrances
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ray be selected by 2 married verson zfter geparaiicn cor dissolution or any

other person. Civil Cede §§ 1260, 130C. The person selecting the homestesd

mist execute; zcknowledge, and file a homestead declaraiilon in order to es-
3 S5

|

tehlish & homeszead. Civil Code § 1262. i‘hen recordea, the declaration
defeals a prior attachment lien and a levy of execution where no Judgment

lien kas been filed prior to declarztion. See Yager v. Yager, T Cal.2d 213,

60 .23 422 (1935). The exempuion is los: where a Judgment lien or other
encuombrance is recerded before the declarztion iz filed. In gddition, the
exemption does not apply ‘o encumbrances created by the homestead claimant
and is not effective against certain favored clairants such as mechanics,
contractors, and the like. See Civil Code § 1241. The homesigad is effective
over the stated limits if the creditor does not attenpt to get the excess
value as provided by statute: Within €0 days after levy of execution on the
homestead, the creditor petitions for appraisers; within 90 days 2 copy of
notice of hearing must be served on the debior alt least wo dgays before the
hearing; at the hearingz, three appraisers are appointed who must Tile a report
within 15 cays; the court orders exempt properiy set zside and the remainder
is scld if possible, otherwise the entire rarcel is sold. Civil Code § 1245
el seg. TPunds from sale of homestesd are exernpt for & period of six months.
Civil Code § 1264,

The Commission may want to ccrsider whelker the amounts of the exemption
zllowed various persons is proper.

The scaff thinks zhat the declarstion reguirement acts in a harsh manner
to deprive the ignorant znd unwsry of their right %o a horestead exemption.

(This view is zlso eXpressed in Rifkind, Archaic Exempticn Iaws, 39 State B.J.

370 (1964).) & majority of the states require only Qccupancy as a homestead
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or notification i time of levy thaet the properiy is clzimed as a homestesd.
N Ero¢ ¥

(See Haskins, Homestead Exemptions, 63 Harv. L. Rev. 1289 (1950).) It mey be

argued that the formal declaration is necessary to pul the creditor on notice
that the debtor claims a homestead. 3ut such noiice way be given just zs well
by the debior’s cccupancy. Turthermore, the declzraticon in (slifornia is not
required -to be filed before the cobligsticn upon which judament is based ic
incurred; hence, the creditor cannoi arpue zhat “he declarsoion is necessary

to inform him that he should no: base his extension of credit on the debtor's
home ownership. Since rost debiors are rot avare of exemplions antil they
really need them, ard since the homestead exeinpticn ig one of the largest and
most important exemptions, the staff thinks that debtors should be zllowed to
claim the homestead in the same menner as other exemptions and after the Judg-
rent lien is filed. Procedures vary in other siates; the clair may be required
to be made within 10 days after levy, within 30 days after notice of Judzment
or before sale, 2t any time before sale, or even 3s lzte 25 8 subseyuent action
by the creditor to dispossess. In line with present cxemption claim procedure,
the claim should be allowed to be made within some uime aTter rotice of levy

or before sale.

The staff assumes that the Commission will wani to continue present law
concerning claims egaingt which the exemption is Zneffective (excent, of course,
that the exemption would be good dgainst & judgment lien, i{ claimed in time).
We note that some states provide that the homestesd sxempiicn is not zood against
preexisiing debts. Tais policy makes the homestead exewpiion iargely useless.
Some states do not apply the exemption 1o debls existing before the acquisition
of the homestead, but this seems unressarily restriciive,

Respectfully submilted,
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Section 4-503. Exemptions,

{a) Controlling Law. An individual debior, who has filed a petition
for relief or against whom relief has been directed under this Act, shall
be allowed exemptions of property as provided in this section. Property
allowed as exempt under this section is exempt from creditors holding
claims allowable against the debtor’s estate, other than claims excepted
from discharge under section 4-506(a){6).

fb} Homestead or Property in Lieu Thereof.

{1) An individual debtor shall be allowed an exemption of property
which he owned and was used at the date of the petition a5 a home for
the debtor, his spouse, or a dependent or any or all of them. The
aggregate value so allowable shall not exceed $5,000 pius $500 for each
dependent of the debtor.

{2} U no property is allowed as exempt under paragraph (1) or if the

‘property allowed has an aggregate value less than the maximum allowed

under paragraph (i), an individual debtor shall be allowed additional
exemptions of property of the kinds described in clauses (1) and (2) of
subdivision {c) until the aggregate value of such additional property and
property allowed as exempt under paragraph (1) of this subdivision
equals the maximum vilue allowable under paragraph (1).

fe) Other Properry. The following property shall be allowed as
exempt in addition to any property allowed as exempt under subdivision
(b}

{1) livestock, wearing apparel, jeweiry, household furnishings, tools
of the tzade or profession, snd motor vehicles, to the aggrepate value of
not more than $1,000;

{2} 2 burial piot to the value of $2,500;

{3) cash, securities, and receivables, including unpaid personal
earnings, accrued vacation pay, and income tax refund, to the aggregate
value of not moze than $5300,

(4) paymenis for alimeny, support, and separate maintenance;

(3) the identifiable proceeds or benefits from any life insurance
policy if the debtor is the spouse or a dependent of the insured, to the

extent the proceeds or benefits are reasonably necessary for the support

of the debtor and his dependents;
(6) before or after retirement, such rights as the debtor may have

under a profit sharing, pension, stock bonus, annuity, or simiax plan
which is established for the primary purpose of providing benefits upon
retirement by reason of age, healith, or length of service, and which is
either {A) qualified under section 401{a) of the Internal Revenue Code,
orf any successer thereio, or (B} established by federal or state statute, to
the extent in either case the debtor’s interest therein is reasonably
necessary for the support of the deblor and his dependents;
{7) disability benefits;
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45  (8) proceeds, benefits, or other rights to which the debtor is entitled
46 a5 2 result of any personal injury or tnemployment; and

47 (9) health aids reasonably necessary 1o enable the debtor to work of
48 to sustain his health.

49  (dj Exemption of Lije Insurance Policy with Cash Surrender Value.
50 A policy or policies of life insurance having an aggregate cash surrender
51 yalue of not more than $1,500 payable to the debtor, together with such
52 value, are exempt. If the debtor has a policy or policies with an
53 aggrepate cash surrender value in excess of $1,500, the policies shall
54 pevertheless be exempt if the debtor pays the amount of such excess
55 value to the trustee within 30 days after it has been ascertained and
56 stated to the trustee by the insurer or insurers.

7 [e) Famuly Allowance,

58 (1) If a debtor dies after the date of the petition, the SUrviving
60 spouse and minor and dependent children are entitled to an aliowance
61 out of the property of the estate remaining undistributed at the date of
62 notice to the trustee of the death. The allowance shall be the amount
63 necessary for their support but not more than $1,000 per person. An
64 allowance shall be reduced in the amount by which the proceeds of life
65 insurance on the debtor’s life payable to the person or persons entitied
66 to the allowance exceed $10,000.

67 {(2) The allowances provided for by paragraph (1) are payable to the
68 surviving spouse, if living, for the use of the surviving spouse and minor
69 and dependent children. If the surviving spouse i not living, the
70 allowances are payable to the children or the persons having their care
71 and custody. If any minor or dependent child is not living with a
72 surviving spouse, 2n allowance may be made to the child, his guardian or
73 other person having his care and custody, and to the spouse, as their
74 needs may appear.

75 (3) The family allowances provided for by paragraph (1) are exempt
76 from and have priority over allowable claims and claims of creditors of
77 the surviving spouse and dependent children.

78 (f) Waiver, Liens. A waiver of exemptions is unenforceable by a
79 creditor without security in the property allowed to the debtor pursuant
80 1o this section. A lien obtainable by legal or equitable proceedings and,
81 with respect to wearing apparel, household goods, and health aids, any
82 lien created by an agreement to give security other than for a purchase
83 ' money obligation, is unenforceable against the property allowed to the
84 ' debtor pursuant to this section as exempt, except that such lien may be
85 preserved for the benefit of the debtor. _

86 (g} Definition of Yalue. For the purpose of this section, value is fair
87 market value as of the date of the petition, less all indefeasible liens.

88 (k) Exemptions Allowed out of Recovered Property. No property
89 recovered under the provisions of this Act shall be allowed as exempt if
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90 the property recovered was concealed or voluntarily transferred by the
9] debtor, unless so transferred to secure a debt and then only 1o the
92 extent the value of the pronerty exceeds the debt,

93 fi} Administrative Costs. The exemptions allowed by this section are
94 not subject to administrative claims other than those for the cost of
95 (1) recovering property that was involuntarily transferred and thereafter
95 allowed as exempt and {2) setting aside liens on property allowed is
97 exempt.

98 (i} Procedures. The exemptions allowable by this section may be
99 claimed by the debtor, his spouse, his dependents, or anyone on behalf
100 of any of them. The exemptions shatl not be denied because of a failure
10} o claim them. The administraior shal] give notice of the disallowance of
102 a clzim to an exemption to the daimant and of the allowance of
103 exemptions to the debtor and to other persons as provided in section
104 4-307(c). Procedures for appraising and allowing the debtor's exemp-
105 tions shall be prescribed by nies of the administrator, and procedures
106 for contesting the administrator’s allowance or failure to allow exemp-
107 tions shall be prescribed by the Rules of Bankrupicy Procedure.

NOTE

I, Section 4503 is derived from §§6, 8,'and 70a of the Act. The
reference to nonbankoupicy law to determine the exemptions is sbandoned
to eliminate diversity, reduce the amount of litigation having no direct
relationship to the policy underlying exemptions, and because state exemp-
tion laws seem generally archaic and unduly genercus in some states and
exceedingly niggardly, panticularly as to wban residents, in others. See
generally Countryman, For a New Exemption Policy in Bankrupicy, 14
Rutgers L. Rev. 678 (1960); Marier, Bankruptcy Exemptions: A Full Scale
Circle Back to the dct of 18007, 53 Com. LQ. 663 (1968); Note,
Bankruptcy Exemptions: Critigue and Suggestions, 68 Yale L. 1. 1459
{1959Y). But see Kennedy, Limdtation of Exemptions in Bankruptcy, 45 Jowa
L. Rev. 445 (1960). The effect of this section taken in conjunction with
§82-201(a)2) and 4-601 of the proposed Act, is to overrule the holding in
Lockwood v. Exchange Bank, 190 US. 294 {1903), that exempt assets are
not administered or subject to the bankruptcy court's jurisdiction after set
apart to the bankrupt. !t is intended that gencrally the allowance of
exemptions be a ministerial act by the administrator, since the debtor is not
required to claim his exemptions in order to be entitled to have them set
apart to him. The debior will have to choose the items to be exempted when
he owns property in a category of a value higher than the maximum aliowed
to himn, but his failure to exercise his rght of choice js not intended to result
in any Joss of the right of the debtor and his family to the exemptions
allowable under this section. Under subdivision (d), however, there is a loss of

SR A B RS B ]
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the $1,500 exemption of cash surrender values as to any policies having a cash
surrender value exceeding $1,500 urnless the debtor pays the excess to the
trustee within 30 days of its determination,

2. Subdivision (a) iimits exemptions allowed by §4-503 to natural
persons. The section controls what property of the debtor is to be set aside to
the debtor; conflicting laws are superseded. Thus, the fact a debtor could
claim additional or less property under state or other federal law- is
immaterial. Federal laws thereby superseded include Internal Revenue Code
§6334 and garnishment restrictions of the Federal Consumer Credit
Protection Act (15 US.C. §§1671-77) to the extent they comstitute
exemptions. The exemptions are effective against all creditors of the debtor
that may share in the proceeds of the estate under §4-405, but are subject to
certain claims excepted from discharge under §4-506(2)(6) of the Act. The
right to the exemption is unqualified; it does not depend on whether the
debtor receives a discharge and is not forfeited by “bad conduct™ of the
debtor. See, e.g., White v. Srump, 266 US. 310 (1924); Sampsell v. Stroub,
194 F.2d 228 {Sth Cir. 1951) cert. demied, 343 U.S. 927 (1952). The
exemption is available as to the property specified regardless of when
acquired or the source of the consideration paid for the property claimed.

3. By eliminating the reference to nonbankruptcy law much litigation and
considerable inequity due to state procedural requirements are avoided,
Questions as to the applicable law, its scope, and whether a law provides an
exemption within the meaning of §6 of the Act are mooted.

4. Subdivision (b} creates a homestead exemption. The test of qualifying
property is whether it is used as a home. The legal label given the property,
ie, whether real, chattel real, fixture, ot personal property is immaterial.
Thus, a boat, a trailer, or a structure erected on leased land or real estate held
by a fee simple title is equally available if used 25 a home. The property may
be the debtor's home, his family’s home, ot the home of a dependent.

5. Paragraph (1) limits the exemption 1o $5,000 for a debtor without a
dependent. But the value that can be allowed is increased by $500 for each
dependent of the debtor. The definition of dependent has been left to a
case-by-case development by the courts. Any person qualifying as a
dependent under §151 of the Internal Revenue Code of 1954 would qualify
under paragraph (1).

6. In recognition of the fact that many debtors do not acquire homes or
have only a small equity, paragraph (2) allows the debtor certain other

property having an aggregate value nof exceeding the maximum altowed by

paragraph (1). .

7. Subdivision {c) recognizes additional exemptions in types of property
often exempt under state and federal nonbankruptey law. Clauses (1), (2%,
and (3) contain limitations to specified aggregate values, but the exemptions
allowable thereunder, as well as those allowable under the remaining clauses

-t
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of subdivisions () and subdivistons 7d) and {e), are in addition to the
exemptions allowed by poragraphs (15 «. 2 {2} of subdivision (b).

8. The value of property cxempted by clauses (4), (5}, (7), (8), and {9} of
subdivision (¢} is nut lipiited. Benefits or righis under & retirement plan are
exetnpt under clause {6) i the plan is qualified ander LR.L. §40i0a). A limit
is placed on the exemption since it is recopnized that members of professional
corporations and officers will have veiy substantial benefits. The exemption is
limited to benefits “reascnably necessary for the support of the debtor and
his dependents.” This treatment is simifar to that accorded interests in
spendthrift trusts by 44-601(h) of the proposed Act. For a discussion of the
options of the trusiee as to reaching excess benefits, sex the Note to §4-601.

9. Subdivision (4] The cesh surrender value o4 life insurance policies
payabie to the debtor, together with the policies themselves, is exempt if it
does not exceed $1500. Any excess is available to creditors, unless it is
allowed as exempt under clause {2} of subdivision {c). This alters the
approach of §70a(5) of the Act, which exempts the policy but not the cash
surrender value. Exemption of the cash surmrender value of life insurance
pelicies has heretofore been left to nonbankruptcy law by the Act.

10. Subdivision (e} replaces and revises the proviso to §8 of the Act, Itis
unnecessary 0 add that the exemptions of the debtor are not affected by
death. The entitlement io exémptions as against- creditors of the debtor
having claims at the date of the petition is determined by this section; death
in no way affects the situation. The exemption of property from levy by
creditors holding claims against the debtor arising afier the filing of the
petition, which were not payable out of the estate, is determined by
nonbankrupicy law. Thus, to the extent §8 implied that the exempt property
devolved to the spouse or dependent children regardiess of other law, the rule
is altered.

11. This subdivision goes further, however, and carves out of the property
or proceeds of the estate remaining undistributed at the time of notice of the
dezth of a debtor a cash allowance for the spouse and dependents. This is a
teversion to the pre-1938 lunguage of g of the Act, which wis clumsiiy
amended to cope with Siegel . Wells, 55 F. 2d 877 (61h Cir.}, cert. denied,
286 U.5. 549 (1932}

12. The subdivision is an adaptation of the language of §2.403 of the
Uniform Probate Act. It recognizes 2.general policy in the United States to
give the surviving widow or widower and children an allowance prior to the
rights of creditors. Notice of death must occur prior 4o 4 distribution (since
the allowance can only be satisfied out of undistributed assets). The
allowance is limited to $1,000 for the surviving spouse and for each minor or
dependent child, and the amount of the allowance is reduced by kife
insurance proceeds in excess of $10,000 payable to the beneficiaries of the
allowance,
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15, Subdivisionr (1] s new. [T avowds one of the means by which the paliey
of §6 of the Act was frustrated, Exemptions under this section cannot he
affected by judicial iiens or agreement other than an indefeasible security
agreement, For g discussion of waivers of cxemprions under state law see
Countryman, supra, at 708-13; Cume. fxempt Properly end Bank
ruptey: Secured and Waiver Claims, 31 La. L. Rov, 73 {1970); Kennedy,
supra, at 462-72; and Note, siepra, 2t 145457, The night 1o exemptions under
this section cannot be affected by a judicial lien o1 any agreement other than
an indefeasible security agreement. Nonputchase-money scocunty agreements
are unenforceable as to wearing apparcl, houschold goods, and health ajds (to
the extent they cover property that is allowabie as exenpt}. The reference to
purchase-money obligations that are not affected by this subdivision has a
well understood meaning. See, eg, §9-i07 of the Uniform Commercial
Code. The exemnptions are, however, subject to statutory liens not vulnerable
under §4-606,

14, Subdivision (g} provides that value is to be determined as of the date
of the petition. For the purpose of this section, ez, determining whether
property set aside as exempt is within the $1,000 limit set by subdivision
(cX1j, value is the debtor’s equity, Le., the fair market value of the property
as reduced by all liens that cannot be set aside by the trustee.

15. Subdivision (k) 1s derived from the proviso to $6 of the Act. It
differs, however, in that the debto’s right to an allowance out of transferred
property is barred only if the transfer was voluntary. Thus, if 2 motor vehicle
transferred by the debtor to a creditor is recovered as a preference under
§4-607, the motor vehicle or its value is not available to the debtor as an
exemption. But if the creditor acquired the vehicle by judicial process, the
vehicle or its value, after recovery by the trustee, may be set aside as exempt,
This adopts, but greatly expands, the policy of the holding in Chicago, 8. &
@ R R v Hall, 226 US. 511 (1913), which was probably codified in 1938
in §67a(3) of the Act. But see MacLachlan § §207-08 (1956).

16, Subdivision (i} makes it clear that property to be set aside as cxémpt
is not subject Lo costs of administration, except to the extent of the cost of
recovering property transferred or freeing property of a lien for the benefit of
the debior.

17. Subdivision (j) precludes loss of exemptions by the debtor not
claiming them. The mechanics are left to rules to be promulgated by the
administratoz. If a contest develops, it is to be resolved by the court and the
procedure is to be prescribed by rules promulgated by the court,
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increased to refie mich has taken place sinee
the statute was jast amended in 1958, An autoraobile having
a value of less thun $200.4% w3 the staiule prosently provide:
woutd of nﬂcps-ﬂtv ke an cld muedel and one likely to be
unsale. The Luﬂ,rmttie suppesis hat inetead of limiting the
value of the aulomobile e be oxompi, the debtos’s equity
it such au.%amnblic w limited. The Commitice {avors the
ase of eguily as 3 meastuce of the amount of the exemption
rather than the mariet valus uf the automobile itzelf inas-
much a8 such measuce resognizes that U = automoebile which
the debior uses is Dkely o be fnanced and subjecl lo &
security intcresi. and because 1t is the debior’s cquity in
the sume w?m:h is ui Interest to the levving creditor. The
Conunitloe sugsests thal the prerend amount of 535000 is
an approprisie measare of the ety i an sutomobile {(as
apposed to the foir market value of the autemaobile) which
should be exempt, and proposes thal the subsectlion of see-
tian 696 of the Code of Civil Precedure read ws follows:

One motor velacle in which the equiiy of the debior
does not exceed ihe sum of Three Hundred Fifty
Doliars ($350.00;.

As for the mobily hieine exermpiion, the Commitlee believes
ihat the exemnption shouic be premised on recognition of the
mabiie home as a dwelling for the debtor and his farily,
and protected enly 1o this extlent. For this reason, the Com-
mittee suggests that the exemption be permitted in lieu of
the homestead exerspiion. And, the valie of the exemption
should be inereased 1o meet ihe nflation whick has taken

i é'-«v»



of haomestead hxf‘fi in this staie

Code Section 1240 and related ser‘t ons and said deec-
jaration not having beern abondoned in zcgordance

iy

with Civil Ceds Section 1244,

.p

Toals of Trade

The present exemption statule which i primarily for tools
of trade is Section 5904 of the Code af Cwu Procedure.
However, either in whols or in part, six other subsections
of Sectiar: 690 of the Code of Civi! Procedure exempt items
which can be classified as fools of trade, They are Sections
60,3, 6806, ASG T, 6904, 68413, 85015 and 890.1E. The Com-
mittes believes thas ‘Jil of the gqbsectm*‘: or portions thereof
which contain rejererc rade should be con-
solidated into what is o J the latter amended
to reas ag follows

uniforms, {ur-
coial maotor
T :m::

;!nu E_fil’,'h'.fw

¥

chicle, one copymercial
other personal propertys ord

items =t
cution (herean

The proposed concolidalion anx



Lot i ztatu-
“kiv o ootmeded
1t slnilos

.

shy af . :
lems of }er sunial properiy t‘uaﬁd
particular calling or trads may not b
j;. ure would have wished them io he.

the proposed amendment eliminate cheoiele language in the
present statutes, but it is not subject o absclescence in the

future.

The Committes cansidered o! ith the advisability of
placing a dollar ceiling on the vilue of the persanal prop-
erty which can be exempted as 3 ool of trade. It weould be
prssibie, of course, to cmat a deollar ceiling and let the Court
determine the outer limits of the exemption—that is, to
determine on a cawe to case basis what items are necessary
in the exercise of o debtor's calling en trade, However, this
would place a heavy burden upon the Courts and would
create uncertainty in resalt at the expense of whatever flexi-
hility would he gained, Mc;»reover, the Commiltee noies that
there are certain caling: o p:'m%s;:c 15 in which tems ordi-
rarilv and reasorably necessary in the exercise of a valling
or trade mav e aof xufh great value that it would he unfair
W promit the debter ‘¢ retain expersive - eguipment to the
detriment of his eredifor. For example, a dentist may own
equipment having a value in exeess 0,010 The Commit-
tee decided that zome dollar ceiling id be put on the
oxemption

'.,‘_L

The Committee considered various proposals regarding the
ainount of the datlar ceiling and the manner in which it i




greatly and for
separate treatment showld
ided for ceriain tools of o
the nenelits 10 be derived f
whalzver prod
Hmit applicable
equity az a nieasy r'z?‘ celiing of the sxemplion will
minimize the [%lnfui:‘l‘{,”‘) in hx ma rk Lovaiue of the various
tools of trade- a moblerm which would be mine acutely felt
if the markel value of the too =r.{ irade were the measure
of ceijing rather than the Jdebtors eawity in such iteim,

However. it is
rom 4 unitorm statute o

r,,:r

wlweiph
i by omeking ane dollar
s of trade. Moreover. ihe use of

Examptisng ?‘m Fereings and boan Peposrs

The Commitlee i.,u*=‘1 gealivred hr ‘{:'-.i;.t the wvarious
Codes a ny i ich perinit ihe
debtor to n ceriain

funds cn deposit 51.1.:}1 as credit
UEEGJ cL(.L.DUui.::

5 tyDes
of savings and b;a‘e,

The amount of T : epcn Jund ranges from
1000 1o 51,500 Pt ire curnalative,
@ v:ebu s oean exempe 3 osizeabie wimoont of pooperty. More-
over, if comp : i tote] amount

erompt hay concluded

savings and
m*fhe sther
feels

ht;-,re I 510 CERSOTT W
'ia'{n ry shen m L 24

st reserve "Egard-
~:asens, the Com-
mitiers has dets: 71 of the Code of
Civit Procedur 11060 and 15408
af the Tnancial Cade should he eiiminated. In their stead,
the !‘{erwmw or an Tollowang & 1t-4*f: as a sub-
sectian 0f Seclict v ivil Frocedure:




of the Code of £
in the Welfase
the Commuttzes
situated in one
use. The Comm

g uing with

that all exem p Gis he

w;!; be sasy o find and
thit o smss elerenee

; f Civil Pro-

¥ tyilons

ol the exemption.

i ctiop G50

naz aoen

L.arffi ir & i= a spaciziized
seciions of the
Welfare am" Tm&t“u IR for

Section 690 of the Dode fj‘.'
L1 1+ F——

Al gid Fiven unddar o ke o

ot for his benefit oholl

ment Or exenunian

Examption Shefutys Salating (s
Government Fm;ﬁs:?wf Eugry

IR

oxernptioh from execu-
Lenefits, such
b funds,
T—’r coedure.
T‘he for mw relopoy the bezne.
Aciary aftar it has : 2 relates fo
an exemp;mn af prog Deivr: 4 oh ot pad cut or
received by the beasiiclov i . “’!w Temmit-
tee s uatisfied witn sentiy oxist
However, it is fw ore ~sn he
made of the orop: ¢ tiat suech
henefits shoula e
the Covernment
privaie i
the separate Seo
as follows:




nf thov,
B “'m'u‘L

:e._cr urmer the pro-
ree Oode and 83 rights
H,13 PRrsci ungder any
siute by the Slate, city,

nr ‘;’jl:t‘lif‘ﬂ:',:, HoETIIC L i
: estabiished pursuant 1o the

tc
Six

city gad eounte, county of siher politicat subdivision of the
Siaie or «m\ }.‘be]L tv';, ¢ o peklic corpavatizn for refire-
TROSEs 07 ﬁsymem of disabiiity
totrom pllachment ot exeostion.

A
are CARND

Per‘naps lar above
tined kv combining b 3
only pricipat dﬁwﬂr e betiween
c—:mpts moueY prior 1o disbursa
it hazs heen received by the Hene . . t'ne statuie
would Fave 1o account fnr the differe nt treatmeant accorded
noncesidents in Lh""‘ 1o =octiohe as they pre nt'iv exist,

titted Lo oan w D"d noance maonies

Nonresident: f
hevs been

of Civil Pro-
ason of sections
the Am 5:1 syee
o:}’e._
lities Code,
12497,

jrcm at
other couil . &
b pssigned. The Ceoms
other than the Doaz of
funds and bheneiis from
nated and, instrad, a peferencé o
crealed h; reasop of the :
of ihe : 1&'5? roy
apova sections would &

¢ fo ihe exemnpiion
tior of Section 630
| af the

[

Co. iS5 eNsinDt ‘-“'*-!:;- ¢
vided in Boetien 6
ecedurn

nrrent 25 pro-
of Cliuil ‘-“-(J‘

PPN -l i



oy

‘f:l 20500

Pipalel anvoarhnen Hoa

Hegith 0 afouy oote 03T e 0 T any af ety Apthor -
;t\-'"

Water one 8537 (Freoparty 2 ledlamation Bood or Drainage
District)

It iv the Commutter’s apinion it thoss sxemptions which
are presently sleted in olher thar 2 stbsection of Section
690 of the Cade nf CTivi! Frocedure, should be added as a
subsection of Nection $938 5o ?P atl ull exempiion statutes will
be coliected in one p? ce. Thiz will essist in giving netice
of the exempiton and will make ke statutes easier 4o under-
stand and use. Addittonsiiv, an ap wriale crass-reference
should be made in Seciion f‘jﬂ%‘ applicable Education,
Health & Safety, wad Waler oz ctions Furthermore, the
Committee believes that it r::s_v ;=;=f: puszible to consslidate
in one subsection of Section 63~ the Code of Civil Pro-
cedure sarme of the sepsrate sectiops which presently exist
in other zodes, Howaver with o cepiicn, ue atternpt has
been made by the Tommittare fosuzh o vonselidated
statuie,

The {.cn* rritie
to Seciions 580.1

The foimer XD
Meni--4any o wi
The Commities ?}:
gary for '1”9 ﬁ:;h’i’ll’lé;

ol T SR

fImmendment
FProcedure,

fighting eguip-
st longer used.
5 B3t neces-

£aC14 can
neerning the
r”r zenerally,

axemniion
Sectinrn 5301

4

s annd ape
and puhlie
cewepty G olius
zed under
‘e, Ay
s, buildings
Ty grgapiratians.,
¢, #nd gopurtain-
rgrad ity or
- aroamont or
vofrre oar eeilitasy company
: Hirn

purtenande: t‘m,cng;ng :
afices helnsagong i
State ¢ any
the lzws of this
snd olecs
fur 1he
sol ipe leds
g, awad
dedicatad
pi.h“-"

SUEERIZe0t

~




an

Fapnomyps
Basusane

R . Gf 4
rTTuE Ty R
w SO DO,

DA wrkman's gom-
senmevion, Jifn and disability
regenization ben-

e,

DeErSal,

B oovied
Y P i) s

RS o
O

netice of the oo




W U #flrar
indicated in ot
Code, sueh
recrnmen fhs iy B
URerployin i
private pl

Misceliareaus: Fy '
oLt Funde and fro serly Exemptions

Sutdsls

Hp

tvpes of preg
TCPsan .

VP Ga

ileajth “:‘

SRt }

erind money
T P i

GO RN .6 ¢

4

£




The pther
and (2320 of the
materials purchasesd
1o the vore uma.&r, tl*éro o0 G
cigim or 3 52
dbmits, The © urv"lftz € TEUarTi
tior stplvies as these dois

give vreferential treatmen o Ll K

Sectipns B3IT
By ithese sections
i e a.ppiied
Jding, mining
rertain
Se eXemp-
sagon o

Other Suctians Faviewad by Commiliog

Aiside I;OL"Z the rode
report, tht‘ iy
$40.27 of the Cod
ecreats exernpilons
elaitr—v fw r“*f-:‘,

. 18 O e1el
*.h:: M nner in which

arwlikdb*s ?’
rant issued b
for the colle
to be in need oo .
Section 590 50 2 mtegeal part of he erenten and applices

er enf

b L: from (IC?
wi TR 880011, the
.aaann i rr.ake

J‘ts_e
"“‘c &xem :
s which »Is':ﬁ 5 th

rm‘*z"r'} Aitin

s which 1 a0

exomriicns
G aro greaiod or o
renuribeved, conselidateor

Fooariime

a

)!.i"‘l”""lb( then
6H0.27 to other
Jfurm with
& of the

ariafions voacs




i o Vo the
we usl uckpowledge
preparation received
g wo enioved the

that those of us who partiomn
a most libaral edusn ‘
vigorous dehates whic

L}

raticn of mate

srciolagical discussiong

ters of thiz ki

 COMMITTES ON
fNOCREDITOR HELATIONS

Cerde!

Vice Dxndrmian
Thomas . Davis
Lawreace Gold

o

P R e



Firsi Supplemers o
Memorandum {d- 17

Chapter
1. Gepe: gl Provision
i Homesiead ci
1 Hosaeswed oF
4. Allenation of 1269 [Repaaicd.!
5. Married Perssona Sem

§ 1237, Of what home=siead consists.

§ 1237.5. “Cuasi-community property’: “Separate properiy.”

§ 1238, From what homestead may be selected: Property defined.

§ 1239, From separate property of wife,

§ 1240, FExempt from forced sale.

§1241. Exceptions.

§ 1242, Married persons’ homesicad: How conveved or encumbered: Exceptions.

§ 1241,  Abandonment of homesread: Exceptions.

§ 1244, Same

§ 1245. Proceedings on cxecition ageinst homiesteads: Time o apply for appraisers: Expira-
tion of icir Second execution upon same judmmens

§ 1246, Application Farm: Conlents.

§ 1247, Petition: Filing.

§ 1248 Service of petition and notice of hearing: Effscts of failurs 1o serve.

§ 1249, Appointment of apsruisers.

§ 1250. Appraisers ‘¢ iaie oath

§i251. Dutizs of appraisors.

§ 1252, Appraisers’ report: Time: Tontesis

§ 1253, Proceedings where land czn be divicsd withiowt rastenial injur;.

§ 1254, Sale whers property cus nol be dvicen. :

%1255, Same: Bid must ercesd bomesteas: szemption ang ens,

§ 1256, Same Application of procesds.

§1257.  After sabe, money eqgual to Bomestead «xempiion protecied.

§ 1258, Compensation of zppraisers

§ 1259. Costs.

§ 1260, Who may select hovoestead: Yalae -

§ 1261, Head of a family: Zersens ineincod.

§ 12611 Claim of homestead on property proviosly horestcaded not desmed abandonment
of prior homestead,

£1237. {0Of what homesierd cossists | The homestead consisis of the dweiling house in
which the claimant resides, tozother wilk cutbuiidings, sad the land on which the same are
situated, selected as e this title nrovides.

The dwelling house may be in a condominium, as defined in Section 783 of the Civil Code,
a planned development, as defined in Section 311605 of the Business and Professions Code, a
stock cooperative, as defined t Section J1003.2 of thz Businss snd Professions Code, or &
community apartmen project, as defired tn Section 118M o the Business and Professions
Code, or may be situzted on real property heid andar fong-teem lease rather than a freehold.
In such cascs, an agrecment, covensn?, or restriction between or binding uponi the owners of a
title, interest, or estate in @ conwdoniinivig, planced development, stock cooperabive, or
communitly apartment project. or Hen anang vnder such agreemeni, sovenant, or restriction,
or an underiving lease or sublease, indebledness, security, or other interest or obligation may
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{erms and onadiis
a lease o 3
173-74 oA

;D(ﬁ;_"j'g-;‘;‘ »;: ‘ff‘-'«:"?_'

4 thiy e
- heraofore or

hersafler aconied

1 By oetwr o
propeniy if e she
af are coguisition,

(2} In exchange jor real or persoual peopurly, W Lerover situaizd, which would have been
community property & the spouts whe *qunmi the property so exchanged had been
domiciled in his staie £t the tirne o7 LS acquisinun,

(b} "bep"m-‘ﬂ property” does not inciude guasi-community property. (1961 ch 636 §11,
1970 ch 312 § 1.} Witkin Frorcdure 3d. o 17

o Been cotnmunafy
Pin fpr stafc at fhe pme

31238, [From what h;mesmé may he solocted: Property defimed] If the claimant be
married, the homesiead may Lo selected:

{a) From the cOmRiumRy propeeiy] of

{b} From the guasi-cosmmunity property;

{c} From the sepaniie property of the u

{d) Subject 1o the pn visions of ‘w_.se 39, from the property held by the spouses as
tenants fo cOIMMOn OF i1 1061 tenancy o from dhie sepalate prapeny of the wife.

When the ciaim-ms i AL Enaraed, tua s ke besd of o family, within the meaning of
Section 1261, the homestead may be snlecied Ms.h w} of his or her properiv. I7 the claimant
be an ammertied person, ct‘m 1T tewd M fa :he homesiead may be selected from
any of his or her property. Prooert

i+ or

iihin e meanug o this title, inciudes any frechold
iitle, interest, or esiate whl;h vesiy in the clanmoai ihe hnmediale night of possession, even
though such a right of rossession is mjt syglusive, and ncindes iand peid under long-tenm
lease, as specified in Sectic . 23T w0l a condemimum, planned
development, stock cooperative, of CGmMIUNITY p:ojfc: even though the title,
interest, or estate of T cemdondn i, planned cev: . siocl cooperative, OF SoMMU-
nity apartmein projec : ETATA ch 612 § 144; 1929 ch
184 §1; 1935 ch add £ %; 1957 < 9% oh 687 §2.) Caf Jur 7d Ex

TrA3: Wirkin Procedure 2d, pp

J409, 3411, S:;mm:i{;; RS

§1239. (From seporats
separate propery of the wirg, 3
the declaratizn cf homestead ;B

. horees'ead connot be sshected from the
her Making of joining in making
Twt dur Pd Home $§ 23, 24, Cal

§ 1240, Exempt from forocd Lale The s gy xerDt from execution or foreed sale,
except as in this title provides : & 139, Home §§ 55, 63 Cal Practice
§ 5752 Within Proceclure Xd, r"‘

§ 1241, [Freeptions.} The honesicat o vasieed i execution of forced sale m satisfaction
of jUng"IEP s ohtained;
Before the decl

«

wtior of ectead 16 recorded. and which, a1 the time of such
r&cordati(m, comsttiute Hors upor the promrise,
2. On debns secwied By aech contraciais suboanirnctons, artisans, architects, build-
£5, laborers of aveoy class. Kasenuimen’s of cemders’ Bens upon (e premises, .
3 On debe secured w epcambionest on the pretaines sxecuted and acknowledged by
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husband and wife, by o cisien! of 5 Saned persson’s sepacafs homestzsd, or by an
anmarresd cluimon:

4. O odebug secure? by eng mofe : ST 71 and reeorded before the
deciaration of hometead fides for 18580 ch 41 § 17,
IBBT ch TH &G, 1 ! Fur 2d Artack
FLIE Faeo $6 87 71T Ere b ¥ 121 (38 Mg
§ 330 Caf Practice §5 $752 1 5 375 20, 1421,

§ 1242, iMizrned peisea’s bomeriond Hov covversd o encumbered: Wxceptions,] Except
a8 provided in Chapter Jo igoonrn g Wik Secpen 14150 of Exvison 4 of the Prokste
Code where cne or more seouts @ ncomraient, 4nd caceyd in ihe case of 2 mesried PETSON'S
separale homesiead, “he hunes A w macred peisna canmid e coneeyed or encumbered
unless the instrumeni by which @i it conveved or eacvmbered is executed and arknowledged
by both husband and wife of unless each spouse execuiss and acknowledges a separate
instrument so conveying or crcumbering the homestzad in favor of the same party or his
successor in interesi; provided, however, that a conveysnce of ihe homestead between
husband and wife need be executed and acknowledged only by the spouse conveying, and
uniess the one conveying expressly reserves his homestead rights, the spouse to whom the
conveyance is made may convey or emcumber, the homestead property in the same manner
and to the same extent as though no homestead had been declared. [1872;, 1951 ch 438 § 1;
1957 ch 1619 § 1. 1959 ch 125 § 24, ch 18058 § 3} 1 Cal Jur 3d Acknowledgments §§ -6, 8-
10, Cal Jur 24, Deeds § 76, Ex & Ad § 385, Home §§ 18 51, 68, 70 %0, 99: Cal Practice
§ 57:65; Witkin Procedure 2d, pp 3414, 3415 Summary p 2758

§ 1243. [Abandonment of homestead: Exceptions.} Excepl as provided in Chapter 2A
(commencing with Section 1435.1) of Ddvision 4 of the Drobate Code where one or both
spouses are incompetent, 2 homestead can be nbandoned only by:

L. A declaration of abandonmeni executed and acknowledged by the husband and wife,
jointly or by separate instruments, if the claimant is marrisd.

2. A declaration of abandonment o 2 convavance by the claimant if unmartied.

3. A declaration of abandonment or & conveyance by the grantee named in a conveyance
by which one spouse conveys the homestead to the other spouse without expressly reserving
his homestead rights.

4. A conveyance or conveyances hy both spouses as provided in Section 1242,

5. A declaration of abandonment ar a conveyance by the claimant elome in the case of a
married persen’s separate homestead. [1872: 1949 ch Y72 § 1; 1951 ch 438 §2; 1959 ¢ch 125
§ 25, ch 1805 § 4, ch 1960 § 1.} J £/ Jur 3d Acknowledgments 8§ 3, 5- Cal Jur 2d Deeds § 5,
Ex & Ad § 367, Home 5§ 67, 99 100 193 Cal Practice 56 5746, 5745 5749 $7.50, 57-51,
37:.53; Witkin Procedure 2d, pp 3414, 3415; Surmmary p 3758,

§ 1244, Same, A declaration of aéaméunmcnt is effectual only from the time it is recorded
in the office in which the homestead was recorded. [1872; 1967 ¢h 79 § 4.] Cul Jur 2d Home
§6 99, 103; Caf Practice § 57.53; Witkin Procedure 2d. p 415,

§ 1245, [Proccedings on execution against homestesds: Time to apply for appraisers:
Expiration of lien: Second execution wpon same judgment.] When an execution for the
enforcement of a judgment obtained in a case not within the classes enumerated in section
1241 is levied upon {he homestead, the judgment creditor may at any time within sixty days
thereafter apply to the superior court af the county in which the homestead is situated for the
appointment of persons to appraise the value thereof, and o such application shall not be
made within sixty days after the levy of snch execetion the lien of the execution shall cease at
the expiration of said period, and no execulion based upon the same judgmant shall therealter
be levied upon the homestead. [1872; 1880 ch 41 § 1R 1911 ch 436 §1) 4 €/ Jur ¥
Appellate Review § 61; Calf fur 2d Horae §§ 140, 146 Cal Fractice § 57.537. Witkin Proceduore
2d, pp 393, 3419, 3420 3422 3423, 334 Summary po64

A

--—-j"""‘"“



§ 1246 SEERINGS JIYIL 128

§ 1246, {Application: Form: Ceatsnie} The spploition misl b sade apon i verified
petition of the judgmenrt creditar showing:

1. The fact that sn eaccutton hus teer Rovied apoe (he hamesiasd witlin ) days prnor to
the filing of said petition

2. A descrption of the hopesicqa ard e

3. That the value of the husmesieas, ove
exceeds the amount of the b t SRETE,

4. That no previous exsevton ansimg o 27 16e sam judament Bas been Jewed wpon said
homestead. {1872 1911 ¢h 436 § 2 194% ¢ 788 § A} L9 w7 Howae § 146 Jai Practice
& 9757 Wirtkin Frocedure X, p 33450

and wi

1247, [Petition: Filiag] The peution must be feid with the clerk of the superior court.
1 t ; i e il

[1872; 1880 ch 41 § 19.) Caf Jur 2d Home & 140 Ol Fracitee § 3737 Wirkin Procedure 2d,

pid2Z

§1248. {Service of petition and aotice of hearing: Effects of failure to serve.] Within
ninety days from the date of filng the petition, & copy thereuf, with the notice of the time and
place of hearing, must be served upon the claimant or his attorneys at teast two days before
the hearing; and if such notice shall not be so served, the lien of the execution shall cease at
the expiration of said period of ninety davs, and no execation based upon the same judgment
shall thereafter be levied upon the homestead. {1872 1911 ch 436 § 3] Caf Jur 2d Home
§ 141; Cat Practice § 57-59; Witkin Procedure 2d, p 3423,

§ 1249. [Appointment of appraisers.} Au the hearing the judge may, upon proof of the
service of a copy of the petition and nolice, and of the facis stated in the petition, appoint
three disinterested residents of the county to sppratse the value of the homestead. [1872.] Cal
Jur 2d Home § 142; Cal Practice § 57:61; Witkin Procedure 2d, p 3423,

§ 1250, {Appraisers to take oath.] The persons appanted, before entering upon the
performance of their duties, must tuke an oath to faithfully perferm the same. {1872 Caf fur
2d Home § 143; Cal Practice § 5761, Witkin Procedure 2d, p 3423,

§ 1251, [Duties of appraisers.] They must view the premses and appraise the value
thereof, and if the appraised value, less the aggregate of all Hens and encumbrances thereon,
exceeds the homestead exemption they must determine whether the land claimed can be
divided without materiat injury. [1R72; 1945 ok 789 4 3] Caf Jur 2d Home § 143 Cal Practice
§ 3763, Witkin Procedure 24, p 3427, T

§1252. [Appraisers’ report: Time: Coatents.] Within 15 days afier their appointment they
must make to the judge a repart in writing, which report must show the appraised value, the
amount of ali lens and encumbrances, and their determination upon the matier of a division
of the land claimad. [1872, 1945 ch 789 § 4.7 Caf Jur 2d Home § 145 Cif Practice § 57-63:
Within Procedure 2d, p 3423,

§ £253. [Procecdings where land can he divided withput materiat injury.] If, from the
report, it appears 1o the judge that the bnd claimed can be diviced withour materizal injury,
he must, by an order, direc! the appraisers to st off to the claimant so much of the land,
including the residence and outbuildings, as will amount in value to the homesicad exemption
aver and above all Hens and encumbrances, and the sxecutiop may be enforced against the
remainder of the land. [1872; 1945 ch 78% § 2.} Caf Jur 2 Home § 144; Cal Practice § 57.65;
Witkin Procedure 2d, p 3423,

§1254. [Sale where propeviy car not be divided.] i1 fiom the report, it appears (Q the
judge that the land claimed exceeds in value, over and above all liens and encumbrances
thereon, the amount of the homestead exempton, aad that it can not be divided, he must
make an order directing its sale under the oxecution {1871 1543 ch 780 6] Cal Jur 2d
Home 6 i44; Cal Practice § 5765 Witkin FProvedure Jg, po 3423, 3424,
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the clanoant s
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65 Wetkin Procecure 2o, oo

rust fix the compensation of the

§ RI88, [Compensatios of aunpras
appraisers in on 2mound 2y detere !?* by rhe B resseadble, bet such fees shail not
excest! similar fees for wimilar se i COMLD .ﬁ*i\' whate such services are rendered.
[1872; 1949 ch G46 § 1 1908 ch 450 § L) < Jor 20 Rome § 145 Caf Practice § 57:65;
Witkin Procedure 2d, p 3423

§ 1259, Costs. The execulion creditor must bay the costs of these proceedings in the first
instance; bt in the cases provided for in sechions vwelve hundred znd ‘ifty'threc ‘and twelve
hundred zad fifty-four the amoust so paid must be added as costs on execution, and collected
accordingly. [1872.] Caf Sur Xd Fome § 47 Cal Praciice § 37:71: Witkin Procedure 24, p
3423,

§ 1260, {Who mey select homestead: Value] Homesteads may be selected and claimed:

t. By any head of a family, of uot exceeding twenty thousand doflars {820,000} in actual
cash value, over and abowe all liens and encombrances on the property ai the time of any levy
of execution thereon.

2. By any person 65 years of age or obder, of nol sxceeding twenty thousand dollars
(520,000} in actual cash value, over and acove Jl hiewy and encumbrances on the property at
thie time of any levy of execution thereon.

3. By any other person, of aol oxoseding ten thoussnd dollars (810,000) in actual cash
value, over and above ail liens and encuerbrances '

Any declaration of howestead which has been fled prior 0 Janvary 1, 1971 shall be
deemed ¢ be amended on sach d-’&t* by roerensing the valie of anv property selected and
claimed to the value permirted by thin sectie such date (0 the extent that such increase
does not impair o defeat the right »«11’ 20V oreditor (o execuie up{m the properey which existed
prior to such date. [1872; 1945 ch 782 §9; (947 ch 1077 &1 194% ch 357 §1; 1953 ch 943
§1; 1963 ch 1284 8 1: 1969 i 1099 ¢ I; 1900 ch 319 & § 3 C.%i' Fur 2d Div & S_-,‘f'.?ﬁ.f, Home
S8 200 29 Cal Fraciice 8 S7dd, 5728 Wirkin Procedure 20 pp 3409, 3410 3412 3413,
3418, 3422 Surmmary p 3291

§ 1261, {Head of a family: Ferunns inciuded.} The phrase “head of & fanuly,” as used in
this title, includes within ite measing:

1. The husband, when the clamant i a marred serson,

2. Every persomn who has residing on the pre ises with him or her, and ender his or her
care gnd mamienance, eiher:

(ay His or her minor child, or minor grandehild, or the minor ¢hld of his or her deceased
wife ar husband; '

{by A munor brother or sister, or the mipor chizld of o deceased brother or sister

(e A father. modier, grandfaitern, or grandmother;

P
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DEAPTER ¢

Haomesiesd of the Heed of 3 Family

§1262. Mode of selection: Execution, sckiowledgment and filing of deciaration.

§1263. Contents of declaration: Recorded declaration as svidence.

§ 1264, Declaration must be recorded.

§ 1265. When property becomes homestead: [Msposition in case of death: Exemption of
property or proceeds from liabifity for debts: Exceptions.

§ 1265a. Retroactive cffect of new declzration on property purchased with proceeds of former
homestead.

§ 1262. [Made of selection: Execution, ackpowledgment and filing of declaration.! In
order fo select a homestezd, the hushend or other 12ad of a family, or in case the husband
"has not made such selection, the wife, must sxecuie and acknowiedge. in the same manner as
a grant of real property is acknowiedged, & declaration of homestead, and file the same for
record. [1872; 1873-74 ch 612 §157; 1905 ch 447 £ 1, 1927 ch 490 § 1; 1945 ch 63 § I; 1945
ch 789 § 10; 1953 ch 330 § §; 1469 ch 564 § 1, 1970 ch B0 § 1.} Witkin Procedurc 2d, pp
408, 3410 3412

§ 1263, [Contenis of declaratles: Recorded declaration ss evidente.] The declaration of
homestead must contain:

1. A statement showing that the person making it is the heed of o family, and if the
claimant is married, the paume o the spous= or, when the declaration is made by the wife,
showing that her husband has ot made such declarstion and that she therefore makes the
declaration for their (ot beneht;

2. A staternent that the person making it 's residing on the premises, and claims them as a
homestead;

3. A description of {he premmses;

4. Such declaration of homesiead mav Pirther sontein a stetement of the character of the
property sought to be homesteadsd, showing ihe improvement or improvements which have
been affixed thereto, with sufficient detail to show the! it is 2 proper subject of homestead, and
that nc former declaration has been made. or, if made, that it has been abandoned or that the
present claim of homestead is an augmeniation of valie of & former claim and is within the
limits prescribed by subdivisions {17 or {2} of Secticn 1260 and if 1 contains such further
statemnent and the declarstion b supported by the sffidave of the declarant, annexed thereto,
that the matters therein stated are tiae of his or her owa knowledge, such declaration, when
properly recorded, shali be prima facie evidence of the facis therein stated, and comclusive
evidence thersof in faver of a purchaser or encumbrancer in good faith and for a valuable
consideration. [1872; 187374 ¢k 612 § 197, i90S ch 44T £ 1 1927 ¢ch 490 § ), 1943 ch 83 § 1
1945 ch 789 § 10 1953 ch 230 & 1, 1963 ch 564 § 1, 1970 ch 80 § 1.} Caf Jur 2d Home §§ 34,
35 41 et seq.,; Cal Pracrice § 7785 Witk Procedure 24 pp 3413, 3414,
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as provided in this title; and shouid tiw homestend be sold by the owner, the proceeds arising
from such sale to the extent of the vaiue sllewed it & bomeostead miempitor. as provided in
this title shall be exemipt to the owner {}i' the henestead for 2 peniod of six months next
following such sale. { 8"2 EBT2-74 ch &12 § 158, LEEC chr A1 § 200 1909 ch 637 § 1; 1911 ch
45§ 1; 1951 ch 438 3 3; 1956 ch 1805 § 5, 1961 oh 6306 512 T/ Jur 2d Crops §3, Ex £ Ad
§413, Home §§2. 18 29, 52, 56, 9 51, 92, 90, % Csl Practice § $7-43: Witkin Procedure
2d, pp 3416, 3417, 1415,
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§ 12654, [Retrosctive effect of vew decirestion o property purchused with proceeds of
former homestead.] If the uroceeds arising from thn 'aak‘ of nropeity selected a5 a homestead
are used for the purchase of real propeity wthin 1k od of six months following such sale,
the property purchased may be selected as a ‘nome.!;;:-ars 0 thie manner provided in this title
within the period of six months following such wle, andt such selecticn, when the declararion
has been filed for record. shall havs the same eifesc i had besn created at the fime the
prior declaration of homestesd was fled for record (195% <h 315 § L) Cuf Jur 24 Home § 56
Cal Practice § 5743, :

THAPIER 3
Homesteald of Ovhes Persans

§ 1266, Mode of selection.

§ 1267, Contents of declaration,

§ 1268 Declaration must be recorded,

§ 1269. Effect of filing for record the ¢ «claration of homestead,

§ 1266. Mode of selection. Any perron other than the hesd of 1 family, in the selection of
a homestead, must ezecute and acknowiedge, 1n the same mainer as z grant of real property
is acknowledged, a “declarztion of howestead.” [1872.3 § &d Jur 39 Ackrowledements §§ 3,
3; Cal Jur 2d Hore §§ 40 43, 48 Cal Pracuer § 3745 Witkin Procecdure Jd, pp 409, 3412,

§1267. [Contents of declazation.] The declaration shall contain sverything required by the
second and third subdivisions of Sectton 1263, and in wdaition thereto mav contain the
staiement and aflidavit provided for by subdivision 4 of such section, with like effeci as
therein provided., If the homestead s selected and cJaimed pursnant to subdivision 2 of
Section 1260, the declaration shall alse comam a stztement that the person muking it is 85
years of age or older. [1872; 1927 ch 491 8 1, 1969 chs 564 § 2, 1099 § 3] Caf Jur 24 Factor
§627, 30, Home $§ 41, 435, 26, &7 Witiin Frocedure 2 a0
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CHAPTER 2

Merried Porson's Megarsie Monisstead

wledgnoent of doctrracos, fellowing jadonent for legal separa-

Griom of mmder g

§ 1300 Exscuton and
LRI o

§ I3, Contenis of o

§ 1302, “Head of a fa :

§ 130). When land becomes homestead,

§ 1304, Reconciliation of parties: Transformation of married person's separate homestead
into joint protection homestead: Reduction of exemption.

*1L515'

§ 1308, fExecution sad acknowledgment of declaration, foilowing judgment fer legsl
separation or dissslution of mirriage.] Followang the entry of a judgment decreeing legal
separation of the parties or an interlocutory judgment of dissolution of a marnage, each
spouse may execute and acknowiedpe in the same manner as a grant of real property 1s
acknowledged, a declaration of & marded person's separate homestead from the separate
property of the spouse so declaring same, or from any property awarded to such spouse by
said judgment. {195% ch 1805 §1; 1971 ch 1210 § 2; former § 1300 repealed 1931 ch 281.]
Witkin Procedure 2¢, pp 3479, 3410, 3412, 3475

§1301. {[Csntents of declaration.] The declaration must contain:

{1} A statement that the decizrant s a married person, and that there s in existence a
judgment decrecing legal separation of the parties or an interlocutory judgment of dissolution
of the marriage between declarani and his or her spouse.

(2) A statement showing that declarant iv the head of a family. as defined in this chapter, if
such is the case.

(3) The malters required by the second and third subdivisions of Section 1263, and in
addition thereto may contain the stalement and affidavit provided for by subdivision 4 of smd
section, with like effect as therein provided. [1959 ch 1895 § 1, 1969 ch 564 §4; 1971 ch 1210
§ 3; former § 1301 repealed 1931 ch 281.] Wikkin Procedure 20, p I

§1302. [“Head of & family” defined.] For the purpose of this chapter, the phrase “head
of a family” includes every person who has residing on the premises with him or her and
under his or her care and mainteaance one or mace of (e persons enumerated in paragraphs
{a), (b), (e}, (d) and {2} of subdivision 2 of Section 126}, und such person shall receive the
exemption allowed the head of a fumily by Section 1360, Any married person declaring a
komestead under this chapter who is not the head of a fanuly, as defined in this section, shall
receive the exemplion allowed other persons by Section 1260, (1959 c¢h 1805 & 1. former
§ 1302 repealed 1931 ch 281.] Witkin Procedure 24, p 2410

§1303. [When land becomes homestead.] From znd sfter the tme the declaration is
recorded in the office of the recorder of the coumty in which the land is situated, the land
described therein is a homestead, [1959 ch 18035 & 1 former § 1303 repealed 1931 ch 28i.]
Witkin Procedure 2d, p 1477
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§ 2304, [Reconcilistion of particy; iranstormstion of mesrlel serson’s separatc bomesiead
into joint protection homestead: Reduction of exemption.] When a homestead has been
declared under this chapter by & married person following the entry of an mierdocutory
judgment of dissolution of a marriage upon property swarded io such person by such
judgment, a subsequent reconciliation of the parues when evidencad by a3 dismussal of such
dissolution acr:an e;e;uted b\f bmh p er the i a“:vmeﬁ of record hdﬂ transform such

of the homﬁieadk mIusi b{ &bandcnﬁ-{, or ﬁm exempuion ungder each shal m: ;eéuc@d by'one-
half. {1959 ch 1803 §1; 1971 ch 1210 §4; former § 1304 repealed 1931 ch 181 Witkim
Procedure 2d, p 3410



